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Best Interests of Child

How custody and access are determined for co-
parents like Drake
By Diana Isaac

(February 15, 2019, 3:04 PM EST) --
“Single father, I hate when I hear it
I used to challenge my parents on every album
Now I'm embarrassed to tell them I ended up as a co-parent.”
 
Those are the lyrics from Aubrey Drake Graham’s track, “March 14.” The
Canadian rapper revealed through song last year that he is a father.

  
He did not plan to have a child with former adult film star Sophie Brussaux
— they never established a romantic relationship of significant
permanence — but Drake appears to be committed to raising his son with
the mother.

  
Drake’s family picture may not look the way he had thought it would, but
co-parenting has become much more common between people who
enjoyed a short relationship together, or never had a romantic relationship
at all. This trend is generally positive; there is ample evidence that

supports the belief that children benefit from having a meaningful relationship with both parents.
  

But the big challenge here is determining what custody and access should look like when there is no
historical evidence available of how well or poorly the parties communicate and interact, as well as
their ability to care for the child.

      
 A court will always look at what’s best for the child when making decisions about custody and access.

When an application for custody or access is made, the court will take into consideration legislative
statutory requirements in the Children’s Law Reform Act. This includes:

  
1) Best interests of child, including:

  

the love, affection and emotional ties between the child and each person, including a parent or
grandparent, entitled to or claiming custody of or access to the child; other members of the
child’s family who reside with the child; and, persons involved in the child’s care and
upbringing;
the child’s views and preferences, if they can reasonably be ascertained;
the length of time the child has lived in a stable home environment;
the ability and willingness of each person applying for custody of the child to provide the child
with guidance and education, the necessaries of life and any special needs of the child; 
the plan proposed by each person applying for custody of or access to the child for the child’s
care and upbringing;
the permanence and stability of the family unit with which it is proposed that the child will live;
the ability of each person applying for custody of or access to the child to act as a parent; and
 any familial relationship between the child and each person who is a party to the application.
2006, c. 1, s. 3 (1); 2009, c. 11, s. 10; 2016, c. 23, s. 7 (1, 2); 2016, c. 28, s. 2.

 
2) Past conduct, which shall be considered only,
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in accordance with ss.(4); or 
if the court is satisfied that the conduct is otherwise relevant to the person’s ability to act as a
parent.  2006, c. 1, s. 3 (1); 2016, c. 23, s. 7 (2).

 
3) Violence and abuse. In assessing a person’s ability to act as a parent, the court shall consider
whether the person has at any time committed violence or abuse against,

  

 his or her spouse; 
a parent of the child to whom the application relates;
a member of the person’s household; 
or any child. 2006, c. 1, s. 3 (1); 2016, c. 23, s. 7 (2, 3).

  

Clearly not all factors can be determined when the parties haven’t been together for a substantial
period of time. And in Drake’s case, the fact that the child is so young adds an additional layer of
complexity. However, a judge will still apply these requirements, consider the individual
circumstances, and make an appropriate decision that caters to what will be best for the child. The
focus in these cases will be largely prospective, not historical.Drake may encounter a few more
challenges than other co-parents when it comes to showing that he is able to provide care for his
son; he doesn’t have a 9-to-5 job and he travels quite a bit for work. He will have to be flexible and
prove that he can really work with his son’s mother, and keep the focus on what works best for his
child.Apps like OurFamilyWizard may be very useful to co-parents who do not live close to each other
because the parent currently caring for the child can share photos, updates about health or any
problems right away. And, if disagreements do come up, all of that information on the app can be
accessed by both parties to help resolve those disputes.Diana Isaac, called to the Ontario bar in
2010, is a family lawyer at Shulman Law Firm. She specializes in resolving high conflict and
acrimonious matters.
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contact Analysis Editor Peter Carter at peter.carter@lexisnexis.ca or call 647-776-6740.
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