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Grey Divorce Assets

Assets must be carefully untangled in grey divorces
By Diana Isaac

(June 17, 2019, 3:04 PM EDT) -- Till death do us part? That’s a long
time and considering Canadians are living longer, some older married
couples are re-evaluating this outdated vow.

While Statistics Canada stopped tracking marriage and divorce stats in
2011, most family law firms will agree that the number of couples who
are seeking to end a long-term marriage is on the rise.

There are a number of reasons why more spouses over the age of 50
are opting to part ways, colloquially known as grey divorce. Divorce
does not carry the same taboo it once held; both partners are more
likely to have some sort of income, creating less financial fear for
women in particular. Perhaps most importantly, people simply don’t
want to spend their golden years in an unhappy relationship.

The rules and procedures surrounding divorce do not change based on
a couple’s age, however, there are some unique challenges pertaining

to asset redistribution that family lawyers must be aware of when helping a client through a grey
divorce.

Under the Family Law Act, all married couples need to divide the wealth acquired during the
marriage through the equalization of net family properties. The spouse whose net family property
is the lesser of the two net family properties is entitled to one-half the difference between them.
Assets are not literally divided, only their monetary values are.

Some assets, such as inheritances received during the marriage, are considered excluded property
and special rules apply to the matrimonial home. Pensions, RRSPs and shareholdings, however,
are part of the equation, which often comes as a shock to the higher-income earner.

To oversimplify, the amount that one spouse must give the other in order to equalize assets is
determined using a technical formula:

To determine a net family property (NFP), a mathematical calculation occurs. It is typically
set up as a balance sheet, with the value of one spouse’s property on one side and the value
of the other spouse’s property on the other. The courts of Ontario have created a
Comparison of Net Family Property Statements form that anyone can download. Note that
the value of a net family property can never be less than zero.

1. 

Calculate the net value of all property each spouse owned at the date of valuation (usually
this is the date on which the spouses separate and there is no reasonable prospect that they
will resume cohabitation) less the net value of all property each spouse owned at the date of
marriage. The final number for each spouse is their NFPs.

2. 

The spouse with the higher NFP pays the spouse with the lower NFP one-half of the
difference between the two. This is called an equalization payment.

3. 

Due to all of the variables, redistributing assets after 30 or 40 years of marriage is almost always
a complex process. Assets are deeply intertwined and they must be carefully untangled in a grey
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divorce.

Though complicated, there is a sound reason why the Act requires such an intricate process: the
spouse who earned less should not be put at a financial disadvantage because he/she was caring
for children, managing the house or doing other forms of unpaid work while the other spouse left
the home to work.

As ss. 5(7) of the Act notes, all of these tasks “are the joint responsibilities of the spouses and …
inherent in the marital relationship there is equal contribution, whether financial or otherwise, by
the spouses to the assumption of these responsibilities, entitling each spouse to the equalization
of the net family properties, subject only to the equitable considerations set out in subsection (6).”

Similarly, a spouse should not get a windfall either; that is why some assets are excluded from
equalization.

While equalization is intended to help ensure both people leave the relationship with similar
amounts of wealth, family lawyers understand that spouses in their 50s and 60s are coming to
their end of their working careers, which means they have less time to replenish any retirement
savings if their assets are divided.

As such, lawyers should consider different options for their older clients when figuring out an
equalization payment. The client may have to pay $50,000 based on the value of their assets, but
that does not mean any portion of that payment must come from the client’s pension. It may
make more sense to take that money from elsewhere.

Every case will be different, which means every solution will depend on the client’s individual
circumstances.

Finally, it is highly recommended that older individuals speak with a financial adviser to help them
map out a realistic financial future. Family lawyers can tell people how much they will owe, or
should expect from, their spouse but financial planners will help them understand how to live
within their new financial means. For some, that may mean cutting back, while others may have a
more comfortable retirement than they anticipated.

Diana Isaac, called to the Ontario bar in 2010, is a family lawyer at Shulman Law Firm. She
specializes in resolving high conflict and acrimonious matters.
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Interested in writing for us? To learn more about how you can add your voice to The Lawyer’s
Daily, contact Analysis Editor Yvette Trancoso-Barrett at Yvette.Trancoso-barrett@lexisnexis.ca or
call 905-415-5811.
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