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In Vitro Fertilization

How court determines who owns frozen embryos
when spouses split
By Ron Shulman

(September 16, 2019, 2:00 PM EDT) -- Roughly one in six couples in
Canada experience infertility. This number has doubled since the 1980s,
reports the government of Canada. However, for those who have the
means and desire, assisted human reproductive procedures such as in
vitro fertilization can help these couples grow their family.

One Ontario couple decided to take that route in 2011. They purchased
four embryos, created from anonymous sperm and egg donors in the
United States, for US$11,500. Two were viable. One embryo was frozen
and the other embryo was successfully implanted in the woman.

The couple separated very shortly after the birth of their son. The woman
wanted to have the remaining frozen embryo implanted a few years after
the divorce so that the child could have a biological sibling. The man
objected to this and said that he had changed his mind about what could
be done with the embryo after the divorce. He asked that it be donated

instead.

In a groundbreaking case called S.H. v. D.H. 2019 ONCA 454, Ontario’s top court recently ruled that
the embryo could not be implanted without the consent of both parties. In overturning a lower court
decision, the Court of Appeal concluded that both former spouses retained rights to the embryo, even
though neither of them is genetically related to it.

This landmark decision is novel in almost every sense, but these types of disputes will become more
prevalent as the use of frozen embryos and other fertility treatments increases.

In S.H. v. D.H., the court decided that after reading the Assisted Human Reproduction Act (AHRA)
and the Consent Regulations as a whole, “s. 14(3) must be read as permitting either person within a
donor couple to withdraw their consent to in vitro embryo use. The use of the term ‘spouse’ in s.
14(3) was not intended to preclude divorced spouses, who together still constitute a donor couple,
from withdrawing their consent. … The use of the term ‘spouse’ in s. 14(3) is, therefore, nothing
more than a short-hand way in which to make clear that either party within the donor couple — a
donor couple that survives divorce in a case like this — may withdraw their consent.”

Coincidentally in June, just days after the Appeal Court’s decision was handed down, the government
introduced amendments to the Administration and Enforcement (Assisted Human Reproduction Act)
Regulations, which cover the situation where a couple creates an embryo using the human
reproductive material from only one of them, then later splits up.

That amendment states that: “If the donor of an in vitro embryo is a couple at the time the embryo
is created and if the embryo is created using human reproductive material from only one of the
individuals in the couple, that individual becomes the donor of the embryo under paragraph (a) of the
definition donor in subsection (1) for the purposes of these Regulations and section 54 of the Act if,
before any further measure with respect to the administration or enforcement of the Act is taken,
that individual is no longer the spouse or common-law partner of the other individual.”

Had the amendments been made before this case went to court, the judge may have referred to
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them merely as an aid to interpretation on what the government’s policy is on the topic. That being
said, even with these new amendments, there is still little to guide a court on what should happen if
neither member is genetically related to the embryo and they decide to end their relationship, as was
the case in S.H. v. D.H.

The Court of Appeal made a decision that was not an easy one to make. This ruling has the potential
to shape the way future cases involving divorce and embryos, or other genetic material for that
matter, are handled.

Hopefully over time, new regulations will be developed to cover emerging and unforeseen scenarios
similar to this one, but for now, the courts have the difficult job of creating a new law. We are lucky
to have a system where common law can be applied to help resolve such unique cases in such a
short amount of time. Common law is adaptable and contextual; it is functional even when legislation
is not clear.

Ron Shulman, a certified specialist in family law, is the founder of Shulman Law Firm, an exclusive
family law practice focused on the resolution of conflicts and ensuring clients are prepared to
confidently move on with their lives. 
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