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Family

Appeal Court underlines courts’ discretion not to
make contempt findings
By Ron Shulman

(November 21, 2019, 10:40 AM EST) -- Court orders are not suggestions.
When judges make orders, they expect them to be followed and can
impose significant consequences on those who fail to do so. A finding of
contempt is the most severe of them all and due to its seriousness, should
only be used as a last resort.

In a recent Ontario Court of Appeal decision, the court grappled with
balancing the need for compliance on the one hand with the discretionary
and contextual nature of family law cases on the other.

In a case titled Chong v. Donnelly 2019 ONCA 799, each parent brought a
motion for contempt against the other, over what were arguably minor
breaches of an existing order stipulating how the children were to be
transitioned between them. In this decision, the Ontario Court of Appeal
appears to underline some key points that not only instruct the courts
themselves, but also shine a light on the principles that can guide lawyers

when preparing motions for contempt in high-conflict matrimonial cases.

The incident that prompted the mother’s motion took place on a school day when she was slated to
pick the children up. The father, believing that the mother was unable to feed the children after
school in advance of some school events later that night, texted her to say he would pick them up
and provide dinner. He would return them to school after. The mother advised the father not to do so,
because she had put them in after-school care and had already arranged for their meal. The father
disregarded her instructions and picked up the children anyway. He fed them dinner and returned
them to school in time for their event.

After hearing the case, the motion judge confirmed that the father’s conduct put him in contempt of
the existing order around transitioning. All of the required elements were established beyond a
reasonable doubt: 1) the order was clear and unequivocal; 2) the father had knowledge of it; and 3)
he intentionally did something that the order prohibits — namely he picked the children up from
school on a day when he was not entitled to do so.

Despite these findings — and perhaps mindful of the father’s good intentions around ensuring his
children were fed — the motion judge did not impose a penalty or award costs. She did encourage
the parents to see a family mediator.

However, due to the seriousness of being found in contempt, the father appealed. The Ontario Court
of Appeal allowed the father’s appeal. Although his conduct met the legal tests for contempt, it was
not in the interests of justice to impose a formal finding of contempt on the father in the
circumstances.

Interestingly, while the Court of Appeal found no flaw in the judge’s finding that all three contempt
elements were met and that the father was in breach, it concluded the judge had erred by failing to
consider whether she should exercise discretion and refrain from making the contempt finding
altogether.

The court noted the contempt power is always discretionary. Its routine use to obtain compliance
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with court orders has been consistently discouraged because the consequences of making this finding
can often be more damaging to families. Instead, courts are urged to exercise the power only as a
last resort.

Even when the governing tests are met, a court may decide not to make a finding of contempt of an
order, where to do otherwise would work an injustice in the circumstances. The discretion should be
exercised especially carefully in high-conflict family disputes such as this one.

In this instance, even though the motion judge did not impose a penalty, she did not consider the
alternatives and the fact that the ruling still left the father with the “opprobrium of a contempt order.”
As an alternative, she could have opted to admonish the father to comply with the order and with the
mother’s wishes in the future. The motion judge also stopped short of considering the children’s best
interests, which are always the paramount considerations whenever a contempt motion relates to
access to children.

The motion judge’s failure to consider these discretionary factors and alternatives, in advance of
finding the father in contempt, was an error of law.

The court went on to admonish both parents for bringing motions against each other that “reflected
poorly on them both and [were] not in the best interests of their children.” In the future, they should
attempt to resolve their parenting arrangements amicably, the court said.

To conclude, the courts have discretion not merely on the penalty to be imposed, but on whether to
make a finding of contempt in the first place, even when the governing tests are met. Courts should
not rush headlong toward a contempt finding in every case and it should not be resorted to routinely
as a means of enforcing orders. Furthermore, the courts must consider many factors, including the
best interests of the children and the overall interests of justice, before making a formal contempt
order. This is especially true where the stigma of an order can further exacerbate the conflict
between already-warring parents.

Ron Shulman, a certified specialist in family law, is the founder of Shulman Law Firm, an exclusive
family law practice focused on the resolution of conflicts and ensuring clients are prepared to
confidently move on with their lives.
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