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Family

Changes to Divorce Act coming July 1
By Ron Shulman

(May 6, 2020, 1:56 PM EDT) -- The federal government is about to make
bold moves to strengthen and modernize the family law system in
Canada, through upcoming amendments to the Divorce Act that apply to
formally married couples who are divorcing. They represent the first
significant amendments in 20 years and include sweeping changes to
divorce, parenting and the enforcement of family obligations.

The amending statute (Bill C-78) received royal assent on June 21, 2019,
but the majority of new provisions will only come into effect on July 1.
This article touches on only two of the many reforms that will be taking
place on that date.

New parental responsibilities

One of the most important aspects of this legislative revamp involves
placing new responsibilities on divorced or divorcing parents — and

changing how the fundamental concepts around a child’s care and well-being are legally
characterized.

Under the existing Divorce Act, the notions of “custody” and “access” are used to define the bundle
of rights that parents have over their child. These terms are a bit of a misnomer, especially the term
“custody,” which hints at the question of who has physical control or “possession.” More troublingly,
they are emotionally charged terms that set up a winner-vs.-loser model for disputes between
parents, where one parent “wins” custody and the other “loser” parent is confined to exercising only
access.

All this changes as of July 1. On that date, the terms “custody” and “access” will be removed from
the Divorce Act entirely. In their place, the conceptual and practical aspects of parenting will be
transformed using a new model that focuses on the best interests of the child and homes in on
divorced parents’ “parenting time” and “decision-making responsibility” instead.

That latter term is expressly defined in the legislation to mean “the responsibility for making
significant decisions about a child’s well-being” and includes decisions pertaining to:

Health (including medical protocols and experts and whether to undergo a medial procedure);
Education (including the choice and nature of educational institution attended);
Culture, language spoken, religion and spirituality; and
Significant extracurricular activities.

The allocation of parental decision-making authority is not confined to these listed topics but in all
cases must be based on the best interests of the child.

These new provisions have no counterpart in the current version of the Act. The upcoming change
stems partly from the need to expand the family law courts’ powers to assign responsibility for
making significant decisions about a child’s life.

Grandparents’ rights



5/6/2020 Changes to Divorce Act coming July 1 - The Lawyer's Daily

https://www.thelawyersdaily.ca/articles/18937/print?section=family 2/2

Another truly groundbreaking change as of July 1 will impact the rights of grandparents or other very
close family members. The amendments are borne of the practical reality that Canadian divorces are
rarely amicable and that the child can suffer emotionally from the broken connections to others.

In an ideal situation, even after divorce each parent would facilitate the child’s relationship with
grandparents, including those on the other parent’s side of the family. But this is not always the case.
Either through preoccupation with the divorce process or through sheer obstinacy, vindictiveness or a
need to exert control, a parent may be unwilling to foster that grandparental relationship once the
marriage ends.

The true victims are the children, who stand to lose an important source of connection and support
from grandparents, even when they may need it most due to the upheaval that their parents’ divorce
will cause to their lives.

The new amendments to the Divorce Act can help change that. They allow for a “non-parent,” such
as a grandparent, to apply for the right to spend an allocated portion of time with the child, under
what is called a “Contact Order.” The application can only be brought with the court’s permission and
will only be granted if the court is satisfied it is in the child’s best interests to do so.

Note that a Contact Order covers simply that — contact. It allows the grandparent to spend time and
to communicate with the child, but does not give him or her custody rights, including the right to
make broader, routine-type decisions about the child’s care, well-being or health during the time they
spend together. It can also be made subject to the type of terms that apply to parenting orders, for
example, prohibiting the grandparent from removing the child from the jurisdiction.

Fundamental refocusing of divorce law objectives

These upcoming changes to the Divorce Act are only a few of the legislative amendments that
collectively constitute a paradigm shift and functional overhaul of the existing family law regime.
They all involve a groundbreaking new approach that keeps the child’s best interests uppermost and
mark a significant leap towards bringing Canadian law in line with what matters most.

Ron Shulman, a certified specialist in family law, is the founder and managing partner of Shulman &
Partners LLP, an exclusive family law practice focused on the resolution of conflicts and ensuring
clients are prepared to confidently move on with their lives.
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